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In the Court of Appeals of the District of Columbia. 


James Bakrett, Appellant, 
vs. 

The Columbia Railway Co. 


No. 1188. 


a Supreme Court of the . District of Columbia. 

James Barrett, Plaintiff, ' \ 

The Columbia Railway Company, Defend- j Law. 

ant. ) 

United States op America, 1 . 

District of Columbia^ J 

Be it remembered that in the supreme court of the District of Co¬ 
lumbia, at the city of Washingtou, in. said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitied cause, to wit: 




ifl r - Filed January 10,1901. 

In the Supreme Court of the District of Columbia. 

James Barrett, Plaintiff, 1 

The Columbia Railway Company, Defend- Law .. No. 44427. 

ant. j 

The plaintiff, a resident of the 'District of Columbia, sues the de¬ 
fendant. The Columbia Railway Company, a corporation, for that 
heretofore, to wit, on the 9th day of July, A. D. 1900, the said de¬ 
fendant was operating a street railroad, commonly known as the 
Columbia street railroad, within and doing business in the District' 
of Columbia, and was operating and running a system of street cars 
over said railroad and for the transportation of passengers within 
the said District, to wit, on H street northeast, in the city of Wash¬ 
ington, District of Columbia; that the plaintiff, while riding a 
bicycle in a reasonably safe and prudent manner, and while at¬ 
tempting to cross the tracks of the said railroad company at ormear 
15th and H street- northeast, in the said city of Washington, close 
behind a west-bound car running on the tracks of said defendant, 
and without any fault or neglect on the part of the plaintiff, and 
while plaintiff was in the exercise of due and reasonable care for his 
1—1188 a 
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personal safety, by reason of the carelessness and negligence of the 
defendant and its servants in operating its cars at the place and at 
the time mentioned, to wit, at or about 7 o’clock p. m., July 9,1900, 
at or near 15th and H streets northeast, in the city of Washington, 
was struck by an east-bound car running on the tracks of said 

2 defendant parallel to and immediately adjoining the tracks 
oh which the aforesaid west-bound car was running, and of 

the approach of which said east-bound car plaintiff had no notice 
or warning and could not by the exercise of due and reasonable care 
on his, the plaintiff’s, part have had notice or warning, and was 
knocked off his bicycle by a blow from the aforesaid east-bound car, 
or some of the appliances attached to said car, and precipitated vio¬ 
lently to the ground, his head in falling coming into sudden and 
severe contact with the running-board of the aforesaid east-bound 
car, and his right knee likewise being sharply and severely hit by 
violent contact with the aforesaid car or with the ground, whereby 
and by reason whereof plaintiff suffered a severe sprain and perma¬ 
nent injury to his knee, and plaintiff’s head and body was sorely 
bruised and hurt, and the plaintiff was greatly wounded and per¬ 
manently injured, insomuch that the plaintiff then and there be¬ 
came and was sick, sore, lame, and disordered and totally disabled 
from the performance of his duties for a long space of time, to wit, 
from thence hitherto, during which time the plaintiff suffered and 
underwent great pain and was hindered and prevented from carry¬ 
ing on, transacting, and proceeding in his lawful /and necessary 
affairs and business by him during that time to be performed and 
transacted, and thereby lost and was deprived of great gains and 
profits which had been accustomed to arise and accrue and which 
otherwise would have continued to arise and accrue to the said 
plaintiff* from the transacting and carrying on of the same, and also 
by reason of the premises aforesaid the plaintiff was forced and 
obliged to and did then and there pay, lay out, expend, and 

3 incur liability for divers large sums of money, amounting in 
the whole to the sum of $350.00, in and about his necessary 

support and maintenance, to wit, at the city of Washington, in the 
District of Columbia, aforesaid. 

Wherefore said plaintiff saith he is injured and hath sustained 
damage to the amount of $5,000.00, and therefore he brings this 
suit. 

' c ' WM. E. AMBROSE, 

JAS. B. ARCHER, Jr., 

CHAS. H. MERILLAT, 

Attorneys for Plaintiff. 

Note.— The defendant is to plead hereto on or before the 20th 
da 3 ^ exclusive of Sundays and legal holidays, occurring after the 
day of the service hereof; otherwise judgment. 

WM. E. AMBROSE, 

JAS. B. ARCHER, Jr., 

CHAS. H. MERILLAT, 

Attorneys for Plaintiff. 
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Plea, 

Filed February 1% 1901. 

In the Supreme Court of the District of Columbia. 


James Barrett 
vs. 

The Columbia Railway Company. 


At Law. No. 44427. 


The defendant. The Columbia Railway Company, for plea to the 
declaration filed in the above-entitled cause, says that it is hot guilty 
as alleged. 

J. J. DARLINGTON, 
Attorney for Defendant 


Joinder of Issue.. 

Filed .February 14,1901. 

In the Supreme Court of the District of Columbia. 


James Barrett 
vs. 

The Columbia Railway Company. 


At Law. No. 44427. 


The plaintiff joins issue on the defendant’s plea to the declEtration 
herein. 

AMBROSE & ARCHER, 
CHAS. H. MERILLAT, 

Attorneys for Plaintiff. 

5 Memorandum. 

December 11,1901.—^A^erdict for defendant. 

Memoranda. 


December 14,1901.—Motion for new trial filed. 

“ 24, “ “ “ “ continued until Jan’y 3, 

1902. 

January 3,1902.—Term prolonged and time extended for hearing 

motion for new trial to January 10,1902. 
January 6,1902.—October term, 1901, prolonged thirty-eight days 

to settle bill of exceptions. 






4 JAMES BARRETT VS. THE COLUMBIA RAILWAY CO. 

Supreme Court of the District of Columbia. 

Friday, January 10,1902. 

Session resumed pursuant to adjournment, Hon. H. M. Clabaugh, 
justice, presiding. 

ijf ^ ^ ^ ^ ^ 

•I' ■'j* 

James Barrett, Plaintijff, ^ ) 4 

vs. > No. 44427. At Law. 

The Columbia Kail way Co., Defendant.] 

6 The motion for a new trial herein, argued and submitted 
to the court on the Gth instant, is upon consideration thereof, 

this day ordered’ overruled, and judgment on verdict ordered. 
Therefore it is considered that the plaintiff take nothing by this 
suit, and that the defendant go thereof without day and recover 
against the plaintiff its costs of defense, to be taxed by the clerk, and 
have execution thereof. 

From the aforegoing judgment the plaintiff in open court, by his 
attorney, notes an appeal to the Court of Appeals of the District of 
Columbia and prays that a bond for costs be fixed. Thereupon it 
is ordered that the plaintiff be required to file a bond for costs herein 
on said appeal in the sum of one hundred ($100.00) dollars, or in 
lieu thereof deposit fifty dollars (|50.00) in the registry of this 
court. 

Memorandum. 

January 24,1902.—^^Appeal bond filed. 

7 Supreme Court of the District of Columbia. 

Wednesday, February 5,1902. 

Session resumed pursuant to adjournment, Hon. H. M. Clabaugh, 
justice, presiding. 

^ 1 * 

James Barrett, Plaintiff, ) 

vs. >No. 44427. At Law. 

Columbia Railway Company, Defendant.] 

Now again comes here the plaintiff, by his attorney, and tenders 
to the court his bill of exceptions taken during the trial of this 
cause, and prays that it may be duly signed, sealed, and made part 
of the record, now for then, which is done accordingly. 
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Bill of Exceptions. 


Filed February 5,1902. 

In the Supreme Court of the District of Columbia. 


James Barrett 
vs. 

Columbia Railway Company 


At Law. No. 44427. 


Be it remembered that the above-entitled cause came on for trial 
on the 10th day of December, A. D. 1901, before Mr. Justice Clabaugh 
and a jury, Messrs. James B. Archer, Jr., and Charles H. 
8 Merillat appearing on behalf of the plaintiff, and Messrs, 
Charles C. Cole and Rudolph B. Behrend appearing on behalf 
of the defendant. 

i 

And thereiipon the plaintiff, to maintain the issues upon his part 
joined, gave evidence by the following witnesses tending to prove as 
follows: 


* James Barrett, plaintiff, about 48 years old, testified that he was 
an engineer, and that on July 9th, 1900, between 6 and 7 o’clock 
p. m., he was riding home on his-bicycle, which he had ridden for 
about two years. He was coming down Bladensburg road at a mod¬ 
erate speed. Just before reaching the corner of Bladensburg road 
and H street he noticed a car to the east of him, and not quite to 15th 
street when he first saw it, coming along the north or west bound 
track of the Columbia railway. When he turned the corner he 
headed his wheel so as to cross over the street-car track and go out 
Maryland avenue home. He saw the west-bound car coming out, 
and slowed up to let the car go by.. The car as, he got close to it 
also slowed up but didn’t stop. The conductor gave the signal and 
it started off. He had to go a short distance alongside of the car. 
By this time he was going very slow and merely balancing his 
wheel. He rode along west with the car a short distance, until it 
passed far enough for him to go behind and cross the other track. 
He started to cross over and go home out Maryland avenue when 
the east-bound car came along without any warning whatever and 
struck his bicycle. Asked what, if any, signals, soundings of gongs, 
or other warnings he received of the approach of the east-bound 
car prior to its striking him, he replied none. As he crossed the 
track the east-bound car struck him so quick—^it was right on 
him—^that he didn’t have time to save himself. As the car 
9 ran into his bicycle he grabbed, the short chain which holds 
the fender to the cars. He swung on to it and it dragged 
him some distance. He judged about ten or fifteen feet. His knee 
was thrown against the, running-board of the car and his hold was 
broken, and he fell to the ground between the two car tracks. The' 


I 
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car pased on and then stopped. Several persons rushed over to his 
assistance. He tried to get up, but couldn’t. The car that struck 
him was ahead of him. He couldn’t say how far he was behind 
the car, as he was in right smart pain, but perhaps eight or ten feet.* 
The bicycle was in the fender of the car. John Tolbert helped him 
over to a hale of hay, and then he \yas taken to the hospital. The 
car that struck him was a long, yellow, open summer car. He 
was taken to the hospital, and then to his home, where he was in 
the house about three months. His leg was bent and he was lame 
from the accident. He was then asked how fast he was going as he 
was dragged along, and, objection being overruled, replied it was 
going ten miles an hour or so when it struck his wheel, he should 
judge—on him before he could save himself. He generally crossed 
the track here (indicating where Maryland avenue meets H street), 
but as the car was coming he crossed further up to the west. Asked 
as he turned from the Bladensburg road into H street towards Mary¬ 
land avenue what he saw coming up H street, going east, and if 
there was an^^thing there, witness answered that he looked, but did 
not see any car coming. 

On cross-examination witness testified that his eyesight was good. 
The west-bound car had not reached 15th street, but was 

10 farther east when he first saw it. He was about at the 
rear of Holland’s store, about forty feet, he supposed, up* 

Bladensburg road from the corner of H street, when he first saw this 
car. The car was not going very fast. Questioned concerning the 
witness riding alongside the west-bound car, witness said that by the 
time he reached the west-bound track the west-bound car slowed up 
very slow for about 6 or 8 feet, and the conductor then signalled to 
go ahead, and as the car went by him he started across and the east- 
bound car struck him. 

Asked if he looked before he crossed the east-bound track to see 
whether a car was approaching on the east-bound track, witness re¬ 
plied that he did. Asked where he was when he looked, he said as 
he came around Holland’s corner, Bladensburg road, and H street he 
looked up H street, looking west, to see if an east-bound car was 
coming and did’t see any. 

Q. There was no vehicle to obstruct your view ? 

A. No. 

Q. Nor anything else ? 

A. Not to my knowledge, there was not. 

Q. You didn’t see the car ? 

A. I didn’t see the car. 

To further questions witness said he could see 'as far west on H 
street as Fourteenth, he should’ judge. There were a very few ve¬ 
hicles on H street at the time. His view was unobstructed when he 
looked west. From the place where he was when he looked west to 
see if a car was coming was about 40 or 50 feet—he couldn’t say ex¬ 
actly—from where he crossed. Asked if in this 40 or 50 feet he 
again looked to see if a car was coming east, he replied that he had 
his face in that direction at the time, but didn’t see any car. 

11 He rode very slowly across the east-bound track. 
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Q. It was possible for you to have alighted from your bicycle if 
you had seen the car when it crossed the. west-bound track ? 

A. Had a signal been given I would have had time to step oflP; 
I was going at that rate of speed. 

Q. You were going at such a rate of speed that had you seen the- 
car when your bicycle was still on the west-bound track you could 
have jumped ofiP in time to avoid a collision ? 

A. If I had heard the gong or seen the car I could. 

Q. When you got right back of the west-bound car and before 
you left the west-bound track with your bicycle did you look to see 
if a*car was coming east? 

A. I had looked before that and I didn’t look up the track any 
more on account of looking where I was going ahead. 

. Q. Did you not look west to see if the east-bound car was com- 

A. And the last thing I did in crossing over the track—it was 
so close to me that it was like a flash and it was all over. 

Q. How far was the car from you, if you can estimate it, when 
you did leave the west-bound track ? 

A. When I left the west-bound track I judge the car was about 
as far as from here to that post from me. (The post was .about six 
feet or so off.) 

Q. Were you not riding moderately enough to alight from your 
wheel ? 

A. It was coming too fast. When I saw it my front wheel was 
then on the east-bound track. 

Q. You were then on the east-bound track ? 

12 A. My front wheel was. 

Q. The car was how fa,r from you then ? 

A. About three or four feet. 

Q. While you were riding on your wheel across the street between 
the east and west bound track-, did you look west to see if. the car 
was coming—while you were making the space between the east 
and west bound tracks, did you again look west to ‘see if an east- 
boUnd car was coming? 

A. No, sir. . 

Q. Do you know of any reason wh}’^ you did not? 

A. Because the other car had just gone out, and I was,sure there 
was no other car right behind it. 

Q. You said the other car had just gone out ? 

A. The west-bound car had just gone out. 

The Court : He does hot understand your question. 

By Mr. Behrend: What I asked you was this: Whether while 
you were crossing on your bicycle the space between the two tracks, 
which was about four or flve feet, you looked west to see if any east- 
bound car was coming ? 

A. Looked west to see if an east-bound car was coming ? I looked 
west to see if the car was coming, but not while the west-bound car 
was going out. 
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Q. The question is thisSuppose you look at the map. When 
the fore part of 3 ^our wheel was on the south track—that is, the south 
rail of the west-bound track, and before you left that point to cross 
the track—did you look to see if the car was coming east? 

A. Yes; but it was too late. The car was on me. I passed 
behind the other car, and the car came right up on me. 

13 Q. So that, as I understand it, between the time you left 
this point, where you had an unobstructed view of the east- 

bound track, and the time you were struck, you did not look to see 
if the car was coming ? 

A. As I was crossing the track I couldn’t look because the other 
car was going west and headed me off. 

Q. How far was that west-bound car from you ? 

A. As the car passed me I came right behind it with my wheel 
to cross over to Maryland avenue. 

Q. When you passed from behind the west-bound car could you 
not have seen it in time to have alighted ? 

A. No, sir. 

Q. Did you look ? 

A. I did, but it was so close on me that I didn’t have time to 
alight. 

To further questions witness said the fender of the car struck his 
front wheel. His wheel was not all on the east-bound track when 
he was hit. His front wheel was just over the rail. His body was 
not over the nearest east-bound rail when he was struck. There 
were no signals, bells or gongs rung. Asked if by saying he re¬ 
ceived no signals or warnings of the approach of the east-bound 
car he didn’t mean he heard none, witness replied that he “ re¬ 
ceived none. There was none given.” Further he said. Yes; he 
could say none were given. There was no gong sounded. 

On redirect examination he was asked if he meant to state there 
were no vehicles or cars in the street, or that none attracted his at¬ 
tention when he looked up H street, witness said that a car was 
going west. The car that struck him could have been 

14 coming east, and at a certain point this car, going west, 
could have hidden another car from his view. Later, when re¬ 
called, he testified he knew the length of the summer cars. They were 
32 feet, about, from tip to tip. When recalled, plaintiff under cross- 
examination further testified that he crossed at that point two times 
a day, coming from and going to work ; that he is perfectly familiar 
with the locality ; that H street is straight; that there,.is no curve 
in it toward the west. 

Charles P. Calver'p, surveyor, identified a map exhibited to the 
iury. It was stipulated between counsel that this map should be 
exhibited to the Court of Appeals if its production could be ob¬ 
tained and the Court of Appeals assented, and that if this assent or 
production could not be obtained, that the record should be supple¬ 
mented by an addition to the record. 
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P^iRBEBT Vaij Ness, white, testifieid he i§ employed in Tol¬ 
bert’s feed store. He was standing in the store door and saw Bar¬ 
rett turn into H street from Bladenshurg rpad. Barrett was riding 
a bicycle at a moderate speed. A customer wanted him in the 
store and he turned back and didn’t kppw of an accident until his 
attention was attracted by ^ cry some ppo was hurt. They were 
picking Barrett rip* He was on .the track diagonally acros§ 
from the feed store. An east-bound car was five or six feet 
east of Barrett. A§ked what yehicles, if any, were qn the 
north or west bound tract wpst of Tolbert’s ,store at the time 

Barrett turned from Bfadonsburg road tp go into H 

15 street, just prior to ihe* acpidep|, witness replied that he 

remembered no vehicles outside the cars. There were sev¬ 
eral cars there. Cars were stretched fint pn both tracks; he could 
not say just how many; there might have been five or six or only 
two or three, but he knew there were c^rs parked pn each tyack west 
of where the accident happened, at or jusf £efpre the tiine it oc¬ 
curred. Asked to indicate about where they were, he indicated on 
the map that they were strung opt on hpth tracks along from in 
front of Wilt’s grocery store to the westward, i^itness was then 
asked what, if any, was fhe custom as tp cars at that tinie of the 
evening being parked or standing on the tracks. The question 
objected to by the attorneys for the defendant as immaterial, and, 
objection being sustained, an exception yras duly noted. Witness 
went out and asked Barrett, who was on a bale pf hay, if he was 
badly hurt. BaiTett said he did not know jn^t what ailed him and 
didn’t know how he was hurt, he was In such pain. Witness,fnr- 
ither added: He was, of cou;r.se, almost paralyzed from fright and 
pain. Qn cross-examination, witness said there were cars on both 
tracks at the time. He couldn’t be sure just how many cars there 
were, but reiterated therp were ^om.e parked .there on both tracks; 
there were cars on both tracks. There were some cars west of Fif- 
teenth street and, he thought, spipe right across Fifteenth street. 
Asked if he meant tp say cars were nt^pdjng still there, witness re¬ 
plied that he did. “ Some cars were standing still, and there were 
others moving.” Th®y were run to thp fegd stpre and west. He 
wanted to explain the m.^tter, .witness said. It the men’s supper 
time, and cars would be runnp and stay they happened to come 

to a stop while thp mpfi ate their siippep. ^One car would go up 

16 on the switch and Remain there^ whife. and theja another would 

pull up, and they would keep going back and forth continu¬ 
ally for an hour. He had seen them standing .all ||ie way from the 
swijtch to Fourteenth street. §pmptiines node would be in motion, 
and at pther times twp or thrpp in .mptipn. The ..switeb was near 
the front of the power-hou^e, which is between 15th and ,lfith streets 
easjb. The underground trpljey pndpd there. ^S.onie ,egfs.ran clear 
out into the country, bpt npt pll,^some stopping at the .ppw;er-house. 
In answor to a number of further questions, witness reiterated that 
cars were standing parkpd on ihe^tr§cks juet prior fp thp accident 
when Barrett turned thp epruer. §pmp cars wpye standing right in 

2--li88A- ^ ' .. . " *. ' 
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front of tlie feed store and some were standing to the right of the 
store, up H street to the west, at the time of the accident. After the 
accident, when he came out, on hearing some one make a remark 
about an accident, there were cars standing there. . The witness 
was thereupon asked the following questions on cross-examination: 

Q. Do you undertake to say that there were cars standing in this 
street on the track and cars were running east and west ? 

A. I pretend to say that cars were standing there. I couldn’t say 
that they were on that evening, but I have seen them standing all 
the way from 14th street io the switch. 

Q. I w'ant to know whether at the time of this accident you say 
there were cars standing on the regular track running east and west 
there ? 

A. There were cars standing on those regular tracks. 

Q. Where ? 

A. Some of them were standing right in front of our store and 
some were standing to the right of the store upon H street, 

17 to the west. 

On redirect examination witness testified he was positive 
there was a car or two back w^est towards Florida avenue just be¬ 
fore the accident. They were standing nearly the same on the other 
track. 

John Tolbert, contractor, testified that he was sitting on a bale 
of hay in front of his brother’s store, talking, when Barrett was 
struck by a Columbia street car. He saw Barrett turn into H street / 
from Bladensburg road. Barrett was riding slowly. Witness’ back/ 
was to the car tracks, and the first he knew of the accident wa^ 
when he heard some one call out. Looking around he saw Barrett 
had been hit by a car and was lying between the two tracks. He 
picked Barrett up and helped him over to a bale of hay; couldn’t 
say there were or were not cars standing on the west-bound track 
at the time. He didn’t pay much attention to anything except Bar¬ 
rett. There was one car going east; he thought the one that struck 
him. He didn’t give any attention to the cars, but to Jim. There 
most always were cars standing there at that time of the evening; 
couldn’t say there were any there at that time. The east-bound 
ear was about one-car’s length east of Barrett when he picked the 
latter up. Barrett was between the tracks and very near the east- 
bound rail. He heard no bells or gongs rung, but wouldn’t be sure 
there weren’t any rung, for he was not paying attention. He didn’t 
remember hearing any. 

On cross-examination witness testified there was one car passing 
west and one car coming east, and that the west-bound car, when he 
first saw it, was in front of his brother’s store. Barrett was lying 
opposite Wilt’s grocery store, which is next to his (Tolbert’s) 

18 brother’s store, when he picked him up. He didn’t see Bar¬ 
rett until he was lying on the ground. The east-bound car 

was still in motion and had passed Barrett when he first turned 
around and saw Barrett on the ground; it had not quite reached 
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the switch; about twenty feet from it; does not think it stopped 
until it reached the switch. Car was moving at fair rate of speed ; 
about the way they generally do. 

Dr. A. W. Boswell, physician, testified that he had attended 
Barrett. There was a permanent contraction of the leg and he 
would be lame for life, in witness’ opinion. 

Edward Johnson, colored, a shoemaker, testified that he was 
standing against an electric light pole at the edge of the pavement 
on the south side of H street, at the corner of H street and Maiy- 
land avenue, when he saw Barrett ride down the Bladensburg 
road shortly before the accident. • A west-bound car pulled out from 
the switch just as Barrett was coming into H street from Bladens¬ 
burg road. ' Barrett rode behind the car to about Tolbert’s feed 
store. He didn’t see him ride behind the car because the car was 
between them, but he judged that must have been it, for he didn’t 
see Barrett from the time his eye lost him until about at the feed 
store. Barrett came across behind a west-bound car and witness 
saw him just as his wheel was struck by the fender of the car on 
the east-bound track. He thought it was at the feed store, but could 
not be sure of distances so long afterwards. Barrett made a grab at 
something and was dragged, and then let go his hold and fell between 
the track. Barrett was between the tracks, about two lengths 
19 of a man behind the car that struck him, when picked up. 

He saw the east-bound car, which hit Barrett, stop on H street, 
about opposite the corner where Florida avenue runs into H street, 
to let a lady off. He noticed the motorman when he was near on 
Barrett, and he was turning his head and looking back up H street 
to the west just before the accident. Witness saw the east-bound 
car as it came along. There were no bells of any kind rung at all. 
He was about twenty feet from the car track and oii the same side 
of the street with the east-bound car. Asked how fast the car was 
going when it hit Barrett, witness testified that it was going faster 
than he could run, to save his life. Asked how fast he could run 
for a short distance, witness replied he could make a speed of five 
miles an hour walking. Asked how fast in miles an hour the car was 
going, he answered. The car was going eight miles an hour exactly. 
He didn’t remember whether the cars were standing on the west¬ 
bound track before the accident or not. On cross-examination wit¬ 
ness said the west-bound car was northeast of 15th street when he 
saw^ Barrett in the middle of Bladensburg road. Barrett rode be¬ 
hind the west-hound car—at least he judged it must have been 
that, for witness couldn’t see him until just before Barrett was hit. 
Counsel for plaintiff asking what he meant by behind, witness ex¬ 
plained that he meant beside the car. The car shut off his view. 
The west-bound car was a closed car. Barrett in crossing 
the street-car tracks passed about the distance from witness to 
a chair (about six or eight feet) behind the west-bound car. 
It seemed to him that the fender struck both wheels at the 
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same time. Barrett’s front wheel had gotten over the 

20 first rail wheil Barrett Was struck, and Barrett was dragged 
along while the wheel was thrown over into the fender. To 

further questions he said the rail fartherest from him was a little 
more than half way of the wheel when struck. Barrett’s body was 
not over the rail when the Car struck the front wheel of bicycle. 
When he saw Barrett he Was riding alongside the closed car a little’ 
ways east of Tolbert’s feed store. He was about at the centre or 
end of Maryland avenue at the time. Witness could not say how 
far Barrett rode along behihd the car before he crossed the track. 
Barrett was a little northeast of him when he first saw him. Asked 
if Barrett was not west of him when he started across the track, wit¬ 
ness replied, no; that Barrett was dead north of him when he 
crossed. Witness said he lost sight of hiin when he rode behind, 
the car until as he crossed the track. Witness could not see him 
because he could not see through the car. He judged Barrett rode 
behind the car because the car cut off his view; he meant alongside 
the car, and the car threw his sight off Barrett. He only knew 
Barrett rode alongside the car because Barrett rode farther to the 
west when he crossed than when witness first saw him. The fender , 
tripped Barrett’s wheel up. The handle bars of the wheel were be¬ 
tween the meshes of the fender, and the wheels were sticking out 
towards the front of the fender when the bicycle was taken out 
after the accident. Barrett fell in the space between the two tracks, 
and the car that 'striick him passed on And stopped a little ways 
ahead of where Barrett lay. ’ i 

Witness said the east-bolirid car started right off at full speed after j 
letting a lady off* down the block near Florida avenue, or a little, 
ways up above. 

21 Calvin S. Holland, testified that he saw the plaintiff just 
after the accident. Witness was standing in front of the 

doorway of his store, oh the northwest corner of H street and 
Bladensburg road. Witness did not notice plaintiff until he was 
i)eing picked up by several men, kt which time plaintiff was in the 
rear of the car. Witness thought, but was not sure, that the car had 
stopped. On cross-ex‘aihin4tion he said that he recollected seeing 
no other cars on the tracks “other than the Cne which struck plain¬ 
tiff and the oiie going West; thought he probably would have 
seen them had they been there. He did not see the car strike 
plaintiff and did hot know the rate of speed at which the car was 
going. He could not sa}’' whetiier any bells were rung by the car or 
not. Bells generally were rung, but he was not paying attention 
and didn’t hotice. 

Police regulations wefepiit in evidence permitting at this time a 
speed of fifteen miles in the couhtry, twelve miles in the city, and 
'six miles at street crossih'gs; also requiring cars to stop, when neces¬ 
sary to stop, on the far Sides of sthsbts. 
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Joseph THbMPSON testified that he was standing in H street, just 
east of the corner of H and Mar 3 dand avenue, at the time of the ac¬ 
cident. He was on the south side of the street. He heard no bells 
or signals when the easfc-bOund car was passing the west-bound ear. 
Asked whether there were'any bells rung, witness replied, No, no 
bells. He thohght it Was oli the curve Barrett was hit. The car 
rati a little distance around the curve after witness’ attention was 
attracted by a cry of an accident; he didn’t see Barrett when 

22 he was hit. He Went to the front of the car and got the 
bicycle, and after speaking to Barrett took it home. The 

bicycle was in the fender, with the handle bars sticking dowU 
through the ropes of the fender, and the wheels pointing outwards 
toward the eiid of the fender in front of the car. On cross-exam¬ 
ination, witness said he had been standing in the street about twenty- 
five minutes before, talking to a friend named Smith. 

John Smith testified that he was standing on the south side of 
the street and H street and Maryland avenue at the time of the 
accident. When he first saw Barrett, Barrett was coming out of 
Bladensburg road, heading into H street. He wasn’t looking that way 
and did not see the accident. He heard lio bells or warnings rung. 
Could not say how fast the car was running. Barrett was three or 
four feet behind the rear of the east-bound car when lie was picked 
up. 

Robert Lamb, District inspector, testified that he was outside 
Tolbert’s feed store at the time of the accident. Barrett was riding 
slowly along H street to the west and parallel with the west-bound 
car just before the accident. He didn’t see Barrett when struck, but 
heard an outcry and saw Barrett holding onto the fender, and he 
was making a revolution in the air; heard no bells, but couldn’t be 
sure none were rung. Asked to state to the best of his knowledge 
and belief were there any—if so, how many—^^cars standing on the 
north or west bound track just before the accident, witness replied, 
that is a thing he hardly ever noticed in particular. If there were 
no cars there at all he would notice it more particularh’^ than 

23 if there were a dozen cars there. To a further question, he 
said he was satisfied there was a car standing on the west¬ 
bound track in front bf Wilt’s store. 

Plaintiff thereupon announced his case closed. Counsel for the 
defendants moved the court to direct the jur^j^ to return a verdict for 
the defendant. The court granted the motion and directed the jury 
to return a verdict for the defendant, which the jury accordingly 
did. Counsel for plaintiff noted an exception. A motion for a new 
trial was filed by plaintiff and overruled by the court and judgment 
directed to be entered in favor of the defendant. Exception and an 
appeal noted by plaintiff in open court. 
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Be it further remembered that each of the separate and several 
exceptions taken hy counsel for the plaintiff to the rulings of the 
court during the progress of the trial and each of the exceptions 
taken by counsel for the plaintiff to the order of the court directing 
the jury to return a verdict for plaintiff and to the overrulings of 
plaintiff’s motion for a new trial and the entry of judgment on the 
verdict were then and there separately and severally duly noted 
upon the minutes of the justice presiding at the trial, and counsel 
for the plaintiff then and there prayed the court, and now prays the 
court, to sign and seal this bill of exceptions, to have the same force 
and effect as if each of the said exceptions were separately and sev¬ 
erally set forth in a separate bill of exceptions, and at the 

24 request of said counsel for the plaintiff the same is accord¬ 
ingly signed and sealed and made a part of the record in this 

cause, now for then, this 5th day of February, 1902. 

HARRY M. CLABAUGH. [seal.] 

We consent to the,above bill of exceptions. 

C. e. 'GOLE. 

R. B. BEHREND. 

JAMES B. ARCHER, Jr. 

CHAS. H. MERILLAT. 

25 United States of America, 1 . 

District of Columbia, / 

Supreme Court of the District of Columbia. 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
24, inclusive, to be a true and correct transcript of the record, as 
prescribed by rule 5 of the Court of Appeals of the District of Co# ^ 
lumbia, in cause No. 44427, at law, wherein James Barrett is ^ain- .J 
tiff and The Columbia Railway Company is defendant, as the same p? 
remains upon the files and of record in said court. ^ 

In testimony whereof I hereunto subscribe 
Seal Supreme Court m}^ name and afiix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 14 day of February, A. D. 1902. 

JOHN R. YOUNG, Glerh, 

Endorsed on cover: District of Columbia supreme court. No. 
1188. James Barrett, appellant, vs. The Columbia Railway Co. 
Court of Appeals, District of Columbia. Filed Mar. 4,1902. Rob¬ 
ert Willett, clerk. 











